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10/26/2020 510 ORAL ORDER: The Court, having reviewed Plaintiff Personal Audio, LLC's Motion
to Strike Portions of the Rebuttal Expert Report of Dr. Ketan Mayer−Patel Regarding
Noninfringement ("Motion"), (D.I. 475), and the briefing related thereto, (D.I. 476;
D.I. 482; D.I. 485), and having heard argument on October 19, 2020, hereby ORDERS
as follows: (1) With regard to Plaintiff's request that the Court strike certain arguments
raised by Defendant Google LLC in Dr. Mayer−Patel's report, (D.I. 476 at 1), it is
DENIED. The primary basis for this request is that Dr. Mayer−Patel's report for the
first time raised arguments that included citations relating to Defendant's source code.
(Id. at 1−2) While Plaintiff's Interrogatory No. 6 did ask Defendant to cite to "'all lines
of Software code'" when setting out its non−infringement contentions, (id. at 1), and
Defendants prior responses did not do so, in those responses, Defendant asserted that it
did not need to do so because it had made its source code available for inspection, (see,
e.g., id., ex. D at 9). Yet Plaintiff never objected to Defendant's responses in that
regard. (D.I. 482 at 1, 3−4) Even following receipt of Dr. Mayer−Patel's report in June
2020, Plaintiff (who, in the interval, had its expert review the source code at issue yet
again) simply served its reply report without claiming to have been prejudiced by the
content of Dr. Mayer−Patel's report. (Id.) It was only after Defendant advised Plaintiff
in August 2020 that it intended to move to strike certain material from Plaintiff's
expert reply report that Plaintiff, for the first time, raised an issue with Dr.
Mayer−Patel's report. (Id. at 2) Indeed, it is undisputed that Plaintiff would not have
filed the instant motion had Google not filed its own motion to strike. (Id.; D.I. 485 at
2) Based on these facts, the Court cannot find that Defendant's conduct violated
Federal Rule of Civil Procedure 26(e) or any other discovery rule.; (2) With regard to
Plaintiff's alternative request that the Court order Defendant to provide Plaintiff with
copies of all of the source code that Dr. Mayer−Patel relies upon in the report, (D.I.
476 at 3; D.I. 485 at 2), Plaintiff's request is DENIED. Having found no discovery
violation, no such relief is justified pursuant to this Motion. That said, the Court
encourages the parties to further meet and confer on the issue to determine if some
more "narrowly tailored" compromise, along the lines of what Defendant suggested in
its brief, (D.I. 482 at 5), can be reached. Ordered by Judge Christopher J. Burke on
10/26/2020. (dlb) (Entered: 10/26/2020)


	dkt_-1604000940.html

