
ORAL ORDER: The Court, having reviewed Defendant's discovery motion, in which it
seeks to strike certain opinions of Plaintiffs' expert Dr. Engelman criticizing the "Smith
2018" publication, (D.I. 265), and the briefing related thereto, (see D.I. 266 at 2; D.I. 278
at 2), and having heard oral argument on June 22, 2020, HEREBY ORDERS that
Defendant's motion to strike is GRANTED. During his deposition, Dr. Engelman opined
that since he had submitted his expert report in this case, "new information [had] come
to [his] attention" specifically that the author of Smith 2018 "repeatedly use[d] the same
EC50 values over multiple years,... and recycle[d] those values into his publications[,]"
including in Smith 2018. (D.I. 266, ex. E at 81; see also id. at 79 (Dr. Engelman again
referring to this as "new information" that he had recently "uncovered")) Defendant
seeks to strike this statement of Dr. Engelman's (and similar ones) on the basis that
they went beyond the bounds of Dr. Engelman's expert report. (D.I. 266 at 2); see also
Fed. R. Civ. P. 26(a)(2)(B)(i); Fed. R. Civ. P. 37(c)(1). In response, Plaintiffs do not
argue that even if this opinion was untimely disclosed, Dr. Engelman should be
permitted to espouse it. Instead, they argue only that these statements were not new
opinions but instead statements that are "'consistent and appropriate elaborations of
prior opinions and statements.'" (D.I. 278 at 2 (quoting Dow Chem. Co. v. Nova
Chemicals Corp. (Canada), Civil Action No. 05-737-JJF, 2010 WL 2044931, at *3 (D.
Del. May 20, 2010) (alterations omitted)) The Court cannot agree with Plaintiffs. Not
only did Dr. Engelman confirm in his deposition that these were "new" opinions based
on information he had only recently "uncovered," but the Court cannot find similar
criticism in Dr. Engelman's opening or reply expert reports. In his opening report, Dr.
Engelman criticized Smith 2018 for, inter alia, its methodology, for using too few sample
runs, for the run-to-run variability of the EC50 values, and for experimental error. (D.I.
278, ex. D at paras. 413, 418, 419, 426 and 441) And in his reply report, Dr. Engelman
criticized Smith 2018 for its inconsistent reporting of DTG and BIC potencies and
significance values and the "underlying aspects of the statistical analysis and [its]
conclusions[.]" (D.I. 278, ex. E at para. 81) None of these passages can be fairly said to
criticize Smith 2018 for "recycling" of historical data. Ordered by Judge Christopher J.
Burke on 6/30/2020. (dlb) (Entered: 06/30/2020)
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