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10/19/2020 213 ORAL ORDER: Having reviewed the parties' letters and related materials concerning
LG's motion to strike portions of Dr. Levy's infringement report (D.I. 201, 203, 204,
206), IT IS HEREBY ORDERED that the motion (D.I. 203) is GRANTED because
the Pennypack factors weigh, overall, in favor of striking the identified portions of the
report. First, the prejudice or surprise to LG is sufficiently clear from the record. LG's
statements to Arendi that the LG−created representative spreadsheets were accurate
did not amount to an acknowledgement by LG that Arendi was pursuing infringement
claims against more than the Rebel 4 product, particularly given LG's express
indications of its belief to the contrary. (See, e.g., D.I. 204 Ex. 5 at 12−15 (response to
interrogatory 13); D.I. 206 Ex. A (letter requesting updated contentions if Arendi
wished to accuse more products)) Further, in disclosing infringement contentions for
five of LG's representative products for the first time in the challenged report, Dr.
Levy relies on previously undisclosed evidence, resulting in further prejudice and
surprise to LG. (See, e.g., D.I. 201 Ex. A 49, 261; id. Ex. B 2; D.I. 202−1 Ex. C at 2,
80, 152, 359, 561) Second, and relatedly, the prejudice to LG from Arendi's failure to
timely disclose its allegations would not be easily curable at this stage of this quite
aged case. Third, as to the explanation for the failure to disclose and the presence of
bad faith or willfulness, the Court finds that Arendi failed to fulfill its discovery
obligations, for reasons it does not sufficiently explain. Knowing that LG understood
Arendi was accusing only the Rebel 4 product, Arendi never updated its infringement
contentions (evidently relying on the fact that the scheduling order did not expressly
require final contentions) nor even notified LG of its intention to accuse five additional
representative products. While the information being stricken is clearly important and
no trial has yet been scheduled, on the whole the Pennypack factors favor exclusion.
IT IS FURTHER ORDERED that LG's emergency motion for an extension of time to
submit its rebuttal expert report (D.I. 209) is DENIED AS MOOT. ORDERED by
Judge Leonard P. Stark on 10/19/20. (ntl) (Entered: 10/19/2020)
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